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CONSUMER DISCRIMINATION IN THE
HEALTH CARE INDUSTRY
Anne-Marie Hakstian & Victoria Chase*
INTRODUCTION
Title VI of the Civil Rights Act of 1964 prohibits discrimination on the ground of race, color, or national origin, by a program or activity receiving financial assistance from the federal
government. Section 1557 of the Patient Protection and Affordable
Care Act (ACA), in harmony with Title VI, protects consumers
from discrimination on the basis of race, color, national origin, sex,
age, or disability in certain health programs or activities.
While these laws provide consumers a relief valve from discriminatory practices in healthcare settings, they are not perfect
protections. Implicit biases of healthcare providers, the fallacy of
race-based science indoctrinated in medical practices, and burdens
of proof required for successful legal challenges impede health equity for consumers.
In this article, we look at the race-based science that informs our current healthcare system and the disparate impact of
implicit biases on people of color as consumers of healthcare services. Next, we consider the legal framework for claims of

* Anne-Marie Hakstian is professor of law at Salem State University's Bertolon
School of Business. She serves as the University's Pre-Law Advisor. Her research interests center on racial profiling, jury decision-making, and employment discrimination. She wishes to acknowledge the invaluable mentorship and
support she received from her recently deceased colleagues, Dr. Jerome D. Williams, Rutgers University, and Dr. Geraldine R. Henderson, Loyola University
Chicago. Professor Hakstian holds a J.D. from George Washington University
and a Ph.D. from Northeastern University.
Victoria Chase is an attorney in Vermont. She holds a J.D. from Vermont
Law School, an M.S. from Tufts University, and a B.S. from Salem State University. She thanks Anne-Marie for the opportunity to explore health law from
the perspective of consumer equality.
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consumer discrimination in healthcare settings and highlight obstacles faced by plaintiffs. Then, we analyze how these anti-discrimination laws fail to protect consumers. Finally, we propose
changes to our healthcare system and anti-discrimination laws to
address racial health disparities and strengthen legal protections
for consumers of all racial and ethnic backgrounds.
I. BACKGROUND: RACE-BASED SCIENCE, MEDICAL
RACISM, AND ANTI-DISCRIMINATION LAWS IN
HEALTHCARE
Race is a social construct. It is a social category with biological consequences rather than a biological category with social consequences.' Calls to remove biological concepts of race in genetic
research date back to the 1930s2 but it wasn't until decades later
that researchers proved that humans are not naturally divided by
race.3 In fact, the Human Genome Project demonstrated that most
genetic diversity lies within populations. 4 Scientists now understand that people within the same racial groups are "genetically
heterogeneous." 5 Although race is justifiably used to evaluate social risk factors, the line between social and biological reasoning is
often blurred, leading to the use of race in ways that science does
not support.6
Expounding the fact that race is purely a social construct
does not undo the history of race-based medicine and its lasting
impacts on our healthcare system. In the 1850s, the infamous Samuel Cartwright published "discoveries" claiming to give merit to
race science.' A medical doctor in Louisiana and Mississippi, Cartwright published work claiming Black people had whiter and
harder bones, shorter and more oblique necks, and unique diseases

1Dorothy Roberts, The Problem with Race-Based Medicine, TED (Nov.
https://www.ted.com/talks/dorothy_roberts_theprob2015)
lem_with_race_based_medicine?language=en.
2 Michael Yudell et al., TakingRace Out ofHuman Genetics, 351 SCI. MAG.
(6273) 564-65 (Feb. 5, 2016) http://www.ask-force.org/web/Golden-Rice/Yudell-

Taking-Race-out-of-human-genetics-2016.pdf.
3

Id
4 ANGELA

SAINI, SUPERIOR: THE RETURN OF RACE SCIENCE, 76 (2019).

5 See Yudell, supranote 2, at 565.

6 Id. at 564-65.
7 See Saini, supranote 4, at 47.
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including one that caused slaves to "run away."8 Cartwright also
created the spirometer, a device used to measure pulmonary function.9 The spirometer has built-in "race correction" to account for
Cartwright's assumption that Black people have inferior lung capacity compared to White people.1 0 Not only are these spirometers
still commercially available today, but this "race correction" requirement is still taught to medical students and included in textbooks as fact." While such "scientific discoveries" sound satirical
today, the impact of race-based medicine remains in our healthcare
system.
Though it may be convenient, race is a bad proxy for diagnosing and treating patients." Current healthcare algorithms output different results depending on whether a person is Black or
White, but race is not the most evidence-based trait and fails to
accurately measure muscle mass, enzyme level, and genetics."
Treating people differently by the false idea that race equates to
biological difference leads to misdiagnosis of sickle-cell disease because it is thought to be a "Black" disease, and under-diagnosis of
cystic fibrosis in Black people because it is thought to be a "White"
disease.14 Multiple race-based adjustments exist throughout
healthcare that are based on the assumption that Black bodies are
fundamentally different."
Recently, the debate around race-based adjustments has
led to changes with respect to treating kidney disease. 6 In order to
get on the national waitlist for a kidney transplant, an individual
must have severely compromised kidneys." The glomerular
8

Id. at 46.

Linda Villarosa, Myths About PhysicalRacial Differences Were Used to
Justify Slavery-andAre Still Believed by Doctors Today, N.Y. TIMES MAG.
(2019) https://www.nytimes.com/interactive/2019/08/14/magazine/racial-differences-doctors.html.
9

'

Id

11 See

id

(citing LUNDY BRAUN, BREATHING RACE INTO THE MACHINE:
THE SURPRISING CAREER OF THE SPIROMETER FROM PLANTATION TO
GENETICS (2014)).
12 See Roberts, supra note 1.
" Kaveh Waddell, Medical Algorithms Have a Race Problem, CONSUMER
REP.,
https://www.consumerreports.org/medical-tests/medical-algorithmshave-a-race-problem/ (2020); Roberts, supranote 1.
14 Yudell et al., supranote 2, at 564.
" Waddell, supranote 13.
1

6

17

Id
Id
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filtration rate ("GFR") is the figure used to indicate how fast kidneys can filter blood, and therefore whether an individual's kidneys are severely compromised, making them eligible for the national waitlist. 18 The problem is the GFR has a race-based
adjustment for Black individuals that has made some individuals
otherwise eligible for the waitlist ineligible because they are
Black. 9 In the summer of 2020, several major hospitals announced
they would remove the race-based adjustment from the GFR and
2
work to eliminate "inappropriate race-based medicine.1 ' The National Kidney Foundation and American Society of Nephrology
also announced a working group to consider the use of GFR calculators. 1
The impact of race-based science and resulting health disparities is also garnering attention through the U.S.'s highest22
grossing sports league, the National Football League ("NFL").
Two retired NFL players filed a civil rights suit and a suit against
the NFL concussion settlement, arguing that the race-based scales
used to determine eligibility for athletes' dementia claims are discriminatory.23 The neurocognitive test used to measure cognitive
decline in former players is at issue. Although the same test is administered to all players, a race-based scale uses different scoring
curves for Black and White individuals.24 About 70% of the NFL's
active players are Black.25 The suits were dismissed as an "improper collateral attack" but the retired players plan to appeal the
dismissal. The players' argument led the judge overseeing the concussion settlement to order a mediator to look into concerns about
the race-based scoring curves.26 While the case against the NFL is

20

Id
Id
Id

21

Id

18
19

22

Total Revenue of All National FootballLeague Teams From 2001 to

2019, STATISTA (Oct. 2020) https://www.statista.com/statistics/193457/totalleague-revenue-of-the-nfl-since-2005/; Ken Belson, NF.L. Asked to Address
Race-Based Evaluationsin Concussion Settlemen4 N.Y. TIMES (Mar. 9, 202 1),
https://www.nytimes.com/2021/03/09/sports/football/nfl-concussions-settlement-race.html.
2 Ken Belson, Black FormerNF.L. Players Say Racial Bias Skews Conhttps://www.ny25, 2020),
(Aug.
cussion Payouts, N.Y. TIMES
times.com/2020/08/25/sports/football/nfl-concussion-racial-bias.html.
24

Id

25

Id

26

Belson, supra note 22.
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drawing attention to the issue of race-based science, it also sheds
light on a systemic failure to protect consumers of color in
healthcare and medicine.
The history of race-based medicine lives on in our
healthcare system today not only in healthcare algorithms, but also
in the implicit biases and attitudes of healthcare providers. Implicit
bias is outside conscious awareness and leads to negative evaluations of groups of people and their members relative to other
groups." A widely-cited study provides a vivid example of the effects of implicit biases in the employment context: job applications
with "White" sounding names were fifty percent more likely to get
interviews than those with African American sounding names.2 8
Healthcare providers are equally vulnerable to implicit biases. A substantial number of White people, including medical students and residents, have false beliefs about biological differences
between Black and White people. 29 Research shows that, in general, healthcare professionals have low to moderate levels of implicit bias against people of color; however, implicit bias is significantly related to patient-provider interactions, treatment
decisions, adherence to treatment, and patient health outcomes."
Furthermore, racial discrimination itself has serious physiological
and psychological impacts on people of color, creating an additional stressor to their daily lives.3
Black patients are consistently more dissatisfied with
healthcare providers than White patients and report significantly

Chloe FitzGerald & Samia Hurst, ImplicitBias in HealthcareProfessionals: A Systematic Review, BMC MED. ETHICS (Mar. 1, 2017), https://bmcme2"

dethics.biomedcentral.com/articles/10. 1186/s12910-017-0179-8?report=reader.
Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More
Employable Than Lakisha andJamal?A Field Experiment on LaborMarket
Discrimination,94 AM. ECON. REV. 991, 991-1013 (2004).
28

29

Kelly M. Hoffman et al., RacialBias in PainAssessment and Treatment

Recommendations, and False Beliefs About Biological Differences Between
Blacks
and
Whites,
113
PNAS
4296
(2016),

https://doi.org/10.1073/pnas. 1516047113.
30 See William J. Hall et al., ImplicitRacial/EthnicBias Among Health Care
ProfessionalsandIts Influence on Health Care Outcomes: A Systematic Review,
105 AM. J. PUB. HEALTH 60 (2015) (reporting the results of a systematic review
of literature on implicit bias of healthcare providers and medical students).
31

PhysiologicalandPsychologicalImpactofRacism andDiscriminationfor

African-Americans, AM. PSYCH. Ass'N https://www.apa.org/pi/oema/resources/ethnicity-health/racism-stress (last visited Mar. 14, 2021).
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more bias. 2 Nationally, Black people are nearly twice as likely to
feel they have been treated disrespectfully during a recent
healthcare visit than White people and fourteen times more likely
to believe they would have been treated better if they were a different ethnicity.3 3 Specifically, where healthcare providers have
implicit bias against Black people, Black patients experience verbal dominance by physicians during their visits, they report worse
patient-provider communication, and view visits as being less collaborative."
In addition, Black patients receive significantly different
medical treatments than White patients with the exact same symptoms.35 Healthcare providers demonstrate implicit bias in pain perception-for example, the false belief that Black people feel less
pain than White people-which is associated with different pain
treatment recommendations. 36 Furthermore, Black people are
more likely to underreport pain, to attribute pain to their own personal inadequacies, and to use "passive" coping strategies like
prayer.3 7 Particularly, where physicians are perceived as having a
"higher social status," Black people are more likely than White
people to underreport pain unpleasantness. 38
Given what we know about medical bias, it is not surprising
that the crisis caused by the COVID-19 pandemic has affected people of color to a greater extent than White people. People of color
are more likely to have underlying conditions such as type 2 diabetes, chronic kidney disease, sickle cell disease, and higher weight,
among other disabilities. In many cases, they have been excluded
or given lower priority under current "crisis standards of care" because they are viewed as less likely to survive hospitalization. Indeed, physicians are allowed to forgo typical treatment in the provision of medical care in order to better allocate scarce medical
Hall et al., supra note 30, at 60.
31Id. at 66-67 (citing Cooper et al., The Associations of Clinicians'Implicit
Attitudes About Race with Medical Visit Communication and PatientRatings
ofInterpersonalCare, 102 AM. J. PUB. HEALTH. 979 (2012)) (stating the findings
of a national survey done by The Commonwealth Fund).
31

3 Id
3s See id at 60-61 (summarizing key findings in literature on implicit biases
by healthcare providers).
36 Hoffman, supra note 29, at 4296.
" See Ronald Wyatt, Pain andEthnicity, 15 AM. MED. Ass'N J. ETHICS 449
(2013), https://journalofethics.ama-assn.org/article/pain-and-ethnicity/2013-05
(comparing results by Black people compared to non-Hispanic White people).

38

Id.
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resources, such as ventilators or special medications. As a result,
patients of color and disabled people are being discriminated
against by healthcare providers. The Lawyers Committee for Civil
Rights Under Law has documented the "intersectional discrimination" that people with overlapping identities are facing during the
pandemic resulting in disabled people of color being denied critical
care. 39 As we demonstrate in this article, the law prohibits discrimination but fails in practice to protect against and provide remedies
for racial discrimination.

II.

THE CURRENT ANTI-DISCRIMINATION LEGAL
FRAMEWORK FOR HEALTHCARE MUST BE
AMENDED TO ADDRESS DISPARATE-IMPACT
DISCRIMINATION AND ACKNOWLEDGE THE
COMPLEX HISTORY OF RACE-BASED MEDICINE.

Legal protections against intentional discrimination do not
provide adequate relief in an industry where the idea of racial differences is ingrained. A critical problem with current anti-discrimination protections for consumers in healthcare is the fact that the
laws do not protect against implicit biases and the disparate impact
of certain policies and attitudes that contribute to health disparities.
A. A Distinction with a Big Difference: Alexander v. Sandoval
Title VI of the Civil Rights Act of 1964 prohibits discrimination under any program or activity receiving Federal financial
assistance.4 0 The statute, 42 U.S.C. § 2000d, reads as follows: "No
person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance." Section 1557 of
the Patient Protection and Affordable Care Act (ACA) harmonizes
the ACA with Title VI of the Civil Rights Act of 1964.41 Section
1557 prohibits discrimination by health programs and activities
that receive Federal financial assistance, utilizing the same
39 Lawyers Comm. for Civil Rights Under Law et al., ExaminingHow Crisis Standards of Care May Lead to Intersectional Medical Discrimination
Against COVID-19 Patients(2021).
40 42 U.S.C. § 2000d (2021).
41

42 U.S.C. § 18116 (2021).
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enforcement mechanism as Title VI.42 Section 1557 reads, in relevant part, as follows:
[A]n individual shall not, on the ground prohibited under
title VI of the Civil Rights Act of 1964, title IX of the Education
Amendments of 1972, the Age Discrimination Act of 1975, or section 794 of Title 29, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under, any health
program or activity, any part of which is receiving Federal financial assistance, including credits, subsidies, or contracts of insurance, or under any program or activity that is administered by an
Executive Agency or any entity established under this title (or
amendments). The enforcement mechanisms provided for and
available under such title VI, title IX, section 794, or such Age Discrimination Act shall apply for purposes of violations of this subsection.4 3
The Supreme Court outlined three critical aspects of Title
VI in Alexander v. Sandoval" First, private individuals may sue
to enforce § 2000d of Title VI and obtain injunctive relief and damages. 45 Second, § 2000d prohibits only intentional discrimination.4 6
Third, while § 2000d only prohibits intentional discrimination,
regulations may be promulgated under Title VI, 42 U.S.C. § 2000d1, that prohibit activities with a disparate impact on racial
groups.47 The Court utilized the plain language of the regulations
under § 2000d-1, however, to conclude that neither a private right
of action nor a private remedy was created for the regulations
promulgated under § 2000d-1, such as those forbidding criteria or
administrative methods that have the effect of discriminating on
prohibited grounds. 48 In other words, government agencies have
the authority to establish disparate-impact regulations, but there is
no private right of action for individuals to enforce the regulations
if entities violate them.
Dissenting from the majority opinion, Justice Stevens,
joined by Justices Souter, Ginsburg and Breyer, asserted the decision strayed from Court precedent. 49 The dissenters stated that the
Court previously endorsed actions identical in substance to
Id.
43 Id.
42

44 Alexander v. Sandoval, 532 U.S. 275, 279 (2001).

4s Id.
4 Id. at 280.
4 Id

" Id. at 275, 289.
See id. at 294 (Stevens,

49

J., dissenting).
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Alexander over several decades, concluding that Congress intended to create both a private right of action to protect the rights
guaranteed by Title VI and a private remedy in the form of declaratory and injunctive relief.50 In a previous case, Cannon, the Supreme Court concluded that Title VI and its "gender based twin,"
Title IX, both create private rights of action and do not distinguish
between intentional versus disparate impact discrimination.5 1 In
fact, the case itself was a disparate impact case. 2 Further, the dissent referenced the fact that every Court of Appeals to address the
question similarly held that a private right of action exists to enforce both Title VI and validly promulgated regulations pursuant
to Title VI, and that Congress adopted several statutes in accordance with that status quo.53 However, as `recent case law demonstrates, consumers of color face challenges in obtaining relief under
current statutes.
B. Recent case law exemplifies the failure of the law to protect
consumers againstimplicit biasesof healthcareproviders and
the need for reform.
To succeed in a case of discrimination under Section 1557
and therefore under Title VI of the Civil Rights Act of 1964, the
plaintiff has the burden to prove: (1) the entity engaged in intentional racial discrimination, and (2) the entity is a healthcare program or activity that receives federal funds.5 4 Recent case law illustrates the inadequacy of current legal structures in protecting
consumers from the ingrained lessons of race-based medicine and
the implicit biases of well-meaning individuals working in our
healthcare system. The case law includes examples of plaintiffs
who did not provide facts sufficient to establish intentional racial
discrimination to what a successful claim may look like as well as
interesting ways plaintiffs are trying to broaden court interpretation of consumer protection laws in challenging racial discrimination.

On March 5, 2018, Ms. Shamora Lemon, a Black woman,
brought her daughter, Lyric, to the Emergency Department ("ED")

s See id at 294 (Stevens, J., dissenting).
51 See id at 297-298 (Stevens,
J., dissenting).
52 See id at 1526 (Stevens, J., dissenting).
"3 See id at 1524, 294 (Stevens, J., dissenting).
14 Callum v. CVS Health Corp., 137 F. Supp. 3d 817, 844 (D.S.C. 2015); Alexander v. Sandoval, 532 U.S. 1513, 1516 (2001).
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at Aurora Health Care North, Inc." Lyric was also Black. A doctor
56
diagnosed Lyric with a viral upper respiratory infection. Lyric
returned to the ED on March 20, Lemon called the ED on March
21, and again returned to the ED for the third and final time on
March 22. Each time Lyric interacted with the ED, she exhibited
a high fever, elevated and abnormal heart rate, and elevated and
abnormal respiratory rate. Despite these facts, she was dismissed
as "benign" and sent home.
When Lyric returned to the ED on March 22, she was in
critical condition.5 8 Staff performed a respiratory evaluation which
revealed symptoms including grunting, fast breathing, shallow
breaths, and blood in her mouth. 59 She waited almost an hour without care, then was diagnosed with an elevated heart rate and "critically dangerous respiratory rate." 60 Once attended to by a doctor,
Lyric was charted as "ill appearing but not toxic" and determined
6
to have an acuity level that was "less urgent." 1 The doctor ordered
antibiotics that were not administered, ordered a breathing treatment known to increase heart rate, then when a chest x-ray revealed a dense consolidation in Lyric's left lung, was unsuccessful
twice in inserting a breathing tube into Lyric's trachea to help her
breathe. 62 Lyric died less than four hours after arriving at the ED
that day. 63
Lyric's mother, Ms. Lemon, included among a multitude of
claims, a complaint that Aurora Health Care North Inc. violated
Title VI of the Civil Rights Act of 1964.64 Lemon alleged intentional discrimination was evidenced by the fact that Lyric was
Black, the allegedly deficient medical care she received, and the
fact that a police investigation commenced shortly after Lyric's
death. 65 Aurora Health Care North, Inc. moved to dismiss the complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure,

" Lemon v. Aurora Health Care N. Inc., No. 19-C-1384, 2020 WL 7080416,
at *1 (E.D. Wis. July 13, 2020).
56

Id

57

Id
Id

58

59Id
60

61

62
63

Id
Id
Id at *2.
Id at *2.

64 Id
65

at*3.

Seeidat*1-2.
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failure to state a claim upon which relief can be granted.6 6 The U.S.
District Court for the Eastern District of Wisconsin granted the
motion to dismiss, holding that the facts were insufficient to plausibly support a finding of intentional discrimination.6 7 The court
agreed the complaint revealed inadequate care, but failed to support the inference that such inadequate care was the result of racial
discrimination rather than "sheer negligence." 6 8 Without evidence
or allegations supporting a finding of intentional discrimination,
Ms. Lemon could not succeed in her claim. 69
Ms. Lemon is not the only plaintiff whose case highlights
gaps in anti-discrimination law. In Prather v. Mirkil, Ms. Myesha
Prather, a Black woman, brought her children with her to an urgent care center where she sought the Plan B contraceptive pill.70
When she saw Dr. Mirkil, Ms. Prather alleged he "seemed displeased when he saw we were Black."" He then asked her to explain what Plan B was, and stated "he doesn't deal with clientele
like me or that would ask for [Plan B.]""2
Ms. Prather filed suit, alleging Dr. Mirkil violated Title VI
and Section 1557 of the ACA."' The court dismissed the complaint
with prejudice, holding that Ms. Prather provided nothing but
speculative conclusions rather than facts indicating racial discrimination by Dr. Mirkil.74 The court stated Ms. Prather"only allege[d]
how she feels she would have been treated if she were [W]hite."75
Without pleading facts that plausibly allege racial discrimination,
Ms. Prather's claim was not sufficient under Title VI and Section
1557.76
The experiences of these Black women and their interactions with healthcare providers highlight some of the impacts of
implicit biases Black people face. Neither provider exhibited the
66

67
68

69
70

Seeid at *1.
See id at *4
See id at *3
Seeid
See
Prather

v.

Mirkil,

No.

2:17-CV00183-GMN-

VCF217CV00183GMNVCF, 2020 WL 1862692, at *1 (D. Nev. Apr. 14, 2020)
[hereinafter Prather 2020].).

" Prather v. HCA Far W., No. 2:17-CV-183-GMN-VCF, 2017 U.S. Dist.
LEXIS 22128, at *4 (D. Nev. Jan. 31, 2017).
72
7
7

7

76

Id.
See Prather 2020, supra note 70 at *1.
See id at *2.

Id
See id
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explicit, intentional discrimination necessary to recover under Title VI and Section 1557 of the ACA. However, the women interacted with providers who were less than collaborative with them.
They experienced poor communication and verbal dominance
treatment they viewed as disrespectful and dismissive - that serve
as real world examples of the findings of implicit bias studies in the
healthcare literature.77 Nevertheless, the actions of these providers
are not considered racial discrimination under the law.
If the experiences of Ms. Lemon and Ms. Prather do not
provide remedies under the current legal framework, the question
remains what a successful claim of racial discrimination may look
like under Section 1557 and Title VI. In other words, to what extent must a Plaintiff demonstrate intentionality to recover in the
face of racial discrimination in healthcare.
One plaintiff who survived a motion to dismiss was Jimmie
Callum, Jr., a Black Marine Corps veteran who suffered from
Post-Traumatic Stress Disorder "("("PTSD"")."). 78 His PTSD included symptoms like "agoraphobia, for which he wore a sports
towel draped over his head" to help him cope.79 His doctors decided
on a course of treatment where he would gradually reacquaint with
social interactions, recommending he ask places of public accommodation for reasonable accommodations. 80 He successfully acquired accommodations to shop and access services after hours
from a variety of locations including the South Carolina Department of Motor Vehicles, Best Buy, and major grocery stores and
pharmacies around South Carolina. 81
Following these successful accommodations, Mr. Callum
82
contacted CVS to secure accommodations to shop after hours.
Though company policy permitted CVS store managers to grant
him accommodations, all ten CVS stores he contacted denied his
request. 83 Multiple store managers made racist comments: "[A]re
you the same black guy that contacted us before? ... I don't trust
you and your request seems suspicious"; "[w]hy do so many blacks
think they are entitled to special treatment so often?"; "our whole
district and other districts know some black guy wearing a towel

"7 See generallyHall,supranote 32.
78 See Callum v. CVS Health Corp., 137 F. Supp. 3d 817, 827 (D.S.C. 2015).
79 Id
80 See id. at 827-28.
8

See id. at 828.

82 See
" See

id
id at 828-31.
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was trying to get a special accommodation but none of them are
going to help you."8 4 Following his experiences, a White female
friend of Mr. Callum called and acquired consent for accommodations at four CVS stores that had previously denied Mr. Callum.8 5
Mr. Callum filed suit in the U.S. District Court for the District of South Carolina asserting various claims including that the
CVS corporate defendants violated Section 1557 of the ACA. 86 The
defendants moved to dismiss the claim stating CVS is not a "health
program or activity" and therefore not subject to Section 1557.87
The court held that (1) Section 1557 permits a private right of action to the same extent that Title VI does, (2) Mr. Callum sufficiently alleged that CVS is a covered entity under the ACA because
of its retail pharmacy operations and receipt of federal funds, and
(3) Mr. Callum sufficiently alleged he was denied the right to fill
his prescriptions at CVS stores. 88 Due to these findings, the court
denied the corporate defendants' motion to dismiss the Section
1557 claim, holding Mr. Callum sufficiently pleaded facts that
plausibly support his claim. 89
The facts of Mr. Callum's case include a serious and traumatic series of interactions where he faced explicit and implicit racial discrimination from multiple people. Mr. Callum experienced
humiliation, anger, and enduring traumatic stress because of the
extreme nature of the discrimination he faced at the hands of CVS
and CVS employees. 90 Though he survived a motion to dismiss, the
interactions leading to the suit worsened the already severe personal struggles Mr. Callum was going through to live with his
trauma.

The line where discrimination becomes recoverable under
Title VI and Section 1557 should lay before an individual like Mr.
Callum experiences extreme trauma. The law prohibiting only direct, intentional discrimination fails to protect consumers from the
indirect discrimination they face in healthcare programs and activities that contributes to racial disparities.
Determined to illuminate the impacts of implicit biases in
healthcare, plaintiffs have attempted to make novel arguments

84

Id

85 See
86 See
87
88

id at 831.
id

See id. at 845.
See id at 847-53.

a9 See id at 853.
90 See id at 831.
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forward under current anti-discrimination law. In Gooden v. Batz,
a case was brought on behalf of Terrell D. Gooden, the victim of a
vehicular accident where his car collided with a tractor-trailer on
a highway. 91 When Chris Batz, a paramedic, checked Mr.
Gooden's pulse and respiration, Plaintiffs allege he incorrectly concluded Mr. Gooden did not survive the accident, and told other
first responders Mr. Gooden was not alive. 92 No first responders
immediately attempted to resuscitate Mr. Gooden or provide emergency medical care until he spontaneously moved and a weak pulse
was discovered more than an hour later.93 Mr. Gooden survived
with severe, permanent brain damage and other long-term health
problems. 94
Mr. Gooden's attorneys took an interesting approach in response to defendants' motion for judgment on the pleadings. Taking a broad look at the ACA and Title VI, plaintiffs theorized that
the ACA provided Mr. Gooden with a right to life-sustaining
healthcare treatment, which reaffirms anti-discrimination principles of healthcare under other federal legislation, including Title
VI.95 To deny such a right is to condemn many, including racial
minorities, who live in economically depressed areas, to lower
healthcare quality and access. 96 The court dismissed the federal
claims because plaintiff failed to allege sufficient facts to plausibly
assert the paramedics denied Mr. Gooden emergency healthcare
based on his race.97
In another interesting approach, plaintiffs in Southeastern
Pennsylvania TransportationAuthority v. GileadSciences, Inc. alleged Gilead's pricing scheme for the sale of its patented Hepatitis
C drug violated Section 1557 of the ACA. 98 Plaintiffs alleged Gilead discriminated against individuals on the basis of race when it
priced the drug "in a manner that would negatively impact racial
minorities' access" to the drug, thereby ignoring the fact that those
who suffer from Hepatitis C are disproportionately Black. 99 The
91

See Gooden v. Batz, No. 3:18-CV-00302, 2020 WL 6146395, at *1 (S.D.

Ohio Oct. 20, 2020).
92 See id
U' See id.
94 See id
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97 See !d at *10
98 See Se. Pa. Transp. Auth. v. Gilead
Sciences, Inc., 102 F. Supp. 3d 688,
693 (E.D. Pa. 2015).

9Id. at 696.
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court disagreed, granting Gilead's motion to dismiss, because
Plaintiffs failed to provide sufficient facts to show Gilead discriminated on the basis of the identity of individuals who have Hepatitis C, the fact that a neutral price is not discriminatory, and that
having Hepatitis C is not a disability.1'
These cases exhibit attempts to recover damages under Title VI and Section 1557 and highlight the need for an alternative
approach to evaluating cases. Such an approach must account for
the implicit-or "hidden"-biases that result in this type of discrimination and yet are not considered "intentional" under current
law leaving plaintiffs without remedy.
III. ENFORCEMENT PROVISIONS AROUND RACIAL
DISCRIMINATION IN HEALTHCARE MUST HAVE
TEETH TO ENCOURAGE GOVERNMENT
ENFORCEMENT: WHAT IF WE TREATED ANTIDISCRIMINATION MORE LIKE HIPAA?
Racial disparities caused in part by the disparate impact of
implicit biases in healthcare must be addressed by strengthening
the enforcement mechanisms of the Department of Health and Human Services (HHS). The agency's Office for Civil Rights (OCR)
is charged with enforcing the federal anti-discrimination laws in
healthcare. As previously mentioned, the Supreme Court decision
in Alexander v. Sandoval determined there is no private right of
action for HHS rules prohibiting disparate impact discrimination. 1 Because individuals cannot hold healthcare institutions accountable, HHS must properly enforce the law and protect consumers.
We propose that rulemaking and legislative action could
expand the scope of enforcement power for HHS to protect consumers from discrimination. In fact, the Health Insurance Portability and Accountability Act (HIPAA) provides a useful example
of a law with different enforcement mechanisms, some with more
teeth. These mechanisms include civil monetary penalties, criminal penalties, and requiring entities to have internal sanctions policies for non-compliant employees.

100 See id. at 708.

101 See Alexander v. Sandoval, 532 U.S. 275, 289 (2001).
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A. Health andHuman Services can act to improve enforcement
ofanti-discriminationlaws in healthcare.
HHS has the power to set health equity as a policy priority.
In fact, the Biden Administration is actively working toward addressing racial health disparities. On January 21st, the day after
his inauguration, President Biden signed an executive order to ensure an equitable pandemic response and recovery. 10 2 The order
established a COVID-19 Health Equity Task Force within HHS
to provide recommendations for mitigating health inequities. 103
Further, the Biden Administration's pick to head HHS is the
agency's first Latino Secretary and has expressed a deep commitment to health equity.1 04 During a Senate confirmation hearing,
Mr. Becerra stated "we will have a team at HHS that lives and
breathes the desire to have health equity." 0 5 The Biden Administration is clearly setting a policy agenda focused on improving
health equity-a focus HHS is on track to implement.
With a policy focus on health equity, HHS' Office for Civil
Rights ("OCR"), responsible for enforcing the ACA, can create
rules and procedures that reinforce the Department's commitment
and ability to enforce anti-discrimination laws. In fact, the rules it
established under HIPAA provide a useful example of an enforcement mechanism that prioritizes patient protection. The HIPAA
rules promote both compliance by covered entities and enforcement by the government. The overarching goal of HIPAA is to create systemic improvements to patient privacy.1 06 While OCR seeks
voluntary compliance and cooperation, it also holds covered

102 See generallyEnsuring an Equitable Pandemic
Response and Recovery,
Exec. Order No. 13995, 86 Fed. Reg 15, 7193 (Jan. 21, 2021).
103

Id

104 Amy Goldstein and Paige Winfield Cunningham, Becerra Fallsin Line
with Biden Health Policiesat Senate ConfirmationHearing, WASH. PosT (Feb
23, 2021), https://www.washingtonpost.comlhealth/becerra-falls-in-line-withbiden-health-policies-at-senate-confirmation-hearing/2 021/02/23/Ofc0362a7603-1 leb-9537-496158cc5fd9_story.html.
" Kat Jercich, HHS Secretary Nominee Xavier Becerra Signals Support
for
Virtual Care, HEALTHCARE
IT NEWS (Feb.
24,
2021),
https://www.healthcareitnews.com/news/hhs-secretary-nominee-xavierbecerra-signals-support-virtual-care.
106 Office for Civil Rights, HIPAA Enforcement, U.S. DEP'T OF HEALTH
AND HUMAN SERV., https://www.hhs.gov/hipaalfor-professionals/complianceenforcement/index.html (last visited March 13, 2021).
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entities accountable for noncompliance with the law. 107 If a covered entity is noncompliant, OCR advises the entity on remedies
for reaching compliance and assists with forming a corrective action plan. 108
1. HHS investigation of civil rights complaints.
The procedure for investigating civil rights complaints is
stated quite simply in the regulations and on the HHS website. In
their applications for federal funds, entities ensure that they will
comply with all requirements, including anti-discrimination
laws. 109 If an entity then fails to comply or threatens noncompliance, and informal means are not effective, HHS can suspend or
terminate federal financial assistance or refuse to grant or continue
such assistance. 10 HHS can also use any other means authorized
by law, including appropriate proceedings through HHS to enforce
any law including state or local laws." The HHS website simplifies the process even further: (1) HHS will confirm they have legal
authority in regard to the complaint; (2) an investigator will gather
information by interviewing witnesses, obtaining documents, and
visiting appropriate sites; (3) HHS will issue a closure letter stating
whether the entity violated the law, and either (a) a specific time
period to correct the violation or enter into an agreement with
HHS to correct the violation or (b) terminate federal financial assistance.11 2 The entities have options as to how to correct violations. Correction may include changing a policy or procedure,
providing a service, reinstating a person to a job, restoring lost benefits, and notifying clients and employees of these steps to comply
with federal law.1 1 3
107
10'

45 C.F.R. § 160.304(a) (2013); 42 U.S.C. § 1320d-5(a)(1) (2010).
Office for Civil Rights, HIPAA What to Expec4 U.S. DEP'T OF HEALTH

AND HUMAN SERV., https://www.hhs.gov/hipaa/filing-a-complaint/what-to-ex-

pect/index.html (last visited March 13, 2021).
109 28 C.F.R. § 42.105
(2003).
"0 28 C.F.R. § 42.108(a) (2003).
1" Id § 42.108(a)(1)-(2).
112 Office for Civil Rights, How Does OCR Investigate a Civil Rights Complaint?,U.S. DEP'T OF HEALTH AND HUMAN SERV., https://www.hhs.gov/civilrights/for-individuals/faqs/how-does-ocr-investigate-a-civil-rights-complaint/303/index.html (last visited March 13, 2021).
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HHS investigation of HIPAA complaints.

Like the process for investigating civil rights complaints,
the procedure to investigate complaints brought under HIPAA is
outlined in a clear and transparent manner. First, the complaint is
reviewed to ensure HHS has legal authority-and HHS lays out
exactly what considerations this initial review includes on its website." 4 The date, whether the complaint is filed against a covered
entity, whether the alleged activity would be violative, and
whether the complaint was filed within the required time are all
considerations during intake and review." If HHS accepts the
complaint for investigation, the complainant and the covered entity are asked to present information about the alleged violation.1 16
Entities are required to cooperate with HHS investigations."' If
HHS determines the covered entity did violate the law, HHS
works to obtain voluntary compliance, corrective action, and/or a
resolution agreement. 18 A resolution agreement between HHS and
the entity requires that the entity agree to take action over the
course of three years to remedy noncompliance, including reporting requirements, and in some cases, a requirement to make a resolution payment."' If it does not comply with a resolution agreement, HHS may assign civil monetary penalties to the entity." 0
Alternatively, if an entities' actions violate HIPAA's criminal provision, HHS may refer the complaint to the Department of Justice
("tDOJ)."12

for Civil Rights, What OCR ConsidersDuringIntake & Review,
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HTPAA Privacy & Security Rule Complaint Process
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3. Improving HHS rules for anti-discrimination law enforcement

with HIPAA as a guide.
An important feature of the HIPAA rules that would benefit the enforcement of anti-discrimination laws is the requirement
for entities to have internal sanction policies for employees who are

noncompliant with HIPAA. In addition, to foster compliance with
HIPAA, HHS performs education and outreach.' 2 The agency's
website features instances of HIPAA enforcement to guide the
public. 2 3
HHS rules require entities to have internal sanction policies
for non-compliant employees. Entities are responsible for establishing and enforcing sanctions policies."1 4 Sanctions may vary
2 HHS, How OCR Enforces the HIPAA Priv. & Sec. Rules, HHS.GOV,
https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/examples/how-ocr-enforces-the-hipaa-privacy-and-security-rules/index.html?language=en (last visited March 13, 2021).
123
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based on the severity of infractions, and whether or not infractions
are intentional. 12 5 For example, if an employee of an entity mistakenly emails protected information to an individual's employer instead of the individual, the sanction may be less severe if the act
was unintentional. The employee who accidentally violated
HIPAA may receive a written reprimand whereas the employee
who acted intentionally may receive a written reprimand and a
week's suspension without pay. 12 1
Another key difference in the enforcement of HIPAA and
anti-discrimination laws is the transparency with which enforcement information is provided. The information about HIPAA is
much clearer with regards to the enforcement process, how HHS
evaluates claims of discriminatory acts under Section 1557, and
when a case may be referred to the DOJ. 27 The websites alone
demonstrate differences in transparency.
For example, the HIPAA Enforcement Data section of the
HHS website provides enforcement highlights, enforcement results by calendar year, the obtained corrective action, and cases
that were referred to the DOJ.121 There is no equivalent information in the HHS website's sections on civil rights law enforcement. 2 9 The complexity of the healthcare industry makes it difficult for consumers to know when and how they are discriminated
against in practice. Often, consumers may be unaware that
45 C.F.R. 164.306(a)(4) (2003) (requiring a covered entity to ensure its workforce
complies with electronic protected health information security measures); 45
C.F.R. § 164.530(b) (2009) (mandating a "covered entity train all members of its
workforce on the policies and procedures with respect to protected health information"); 45 C.F.R. § 164.308 (2013) (specifying covered entities are required to
apply "appropriate sanctions against workforce members who fail to comply
with the security policies and procedures").
125 HIPAA Sanction Policies: What Emp. and Emp. Need to Know, TOTAL
HIPAA COMPLIANCE (Nov. 12, 2018), https://www.totalhipaa.com/hipaa-sanction-policies/.
1

26
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127 Compare 42 U.S.C. § 1320d-6(a) (2009) (outlining the HIPAA criminal
enforcement provision); with 45 C.F.R. § 80.8(a) (stating HHS may refer a case
to the Department of Justice "with a recommendation that appropriate proceedings be brought to enforce any rights of the United States under any law of the

United States").
128 Off. of Civ. Rts., Health & Human Serv., Resol Agreements, Enf'tt Data,
https://www.hhs.gov/hipaalfor-professionals/compliance-enforcement/datalindex.html?language=en (have author insert last date accessed here).
"9 See generally HHS, Civ.] Rts., HHS.GOv, https://www.hhs.gov/civilrights/index.html (providing information on HHS civil rights law enforcement).
HHS.GOV,
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discrimination has occurred.1" Increased transparency may better
empower consumers to know when discrimination occurred
against them and what they may do in response, i.e. submit a civil
rights complaint to HHS against the discriminating entity.
B. Legislative action can improve government enforcement of
anti-discriminationlaws.
In addition to rulemaking, legislation could make important changes to the scope of HHS's enforcement of the antidiscrimination laws. The civil monetary penalties, a criminal provision, and the ability to audit entities for compliance would provide HHS more tools to protect consumers. In 2020, Congress considered amendments to Title VI that would have changed the law
in two important ways. Specifically, they would have incorporated
a private right of action for regulations promulgated under Title
VI and prohibited disparate impact discrimination. Enacting provisions similar to those that enable HIPAA enforcement and fill
the gaps in Title VI outlined by the Court in Alexander would provide HHS with the tools to protect consumers from discrimination
by health programs and activities.
1. Creating more enforcement mechanisms for antidiscrimination laws.
HHS encourages covered entities to cooperate with both
HIPAA and Section 1557 of the ACA. However, a major difference
is that HHS can impose civil monetary penalties or resolution payments to the federal government for HIPAA violations but not for
Section 1557 violations."' For example, in January 2021, HHS announced that the Lifetime Healthcare Companies agreed to pay

10 See Vernellia R. Randall, Racial Discriminationin Health Care in the
UnitedStates as a Violation of the InternationalConvention on the Elimination
of All Forms of RacialDiscrimination, 14 U. FLA. J.L. & PUB. POL'Y 45, 66
(2002) (comparing the healthcare industry to discrimination by housing and
lending institutions-individuals are often unaware that discrimination has occurred).
131 42 U.S.C. § 1320d-5(a)(1); Office of Civil Rights, Health and Human Services, Resolution Agreements, HHS.Gov, https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/agreements/index.htmlhttps://www.hhs.gov/hipaa/for-professionals/complianceenforcement/agreements/index.html (last visited Feb. 16, 2021).
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$5.1 million to HHS.13 2 The settlement followed a breach that affected over 9.3 million people when cyber-attackers gained unauthorized access to Lifetime's technology systems.1 1 3 In addition to
the settlement, Lifetime agreed to implement a corrective action
plan to settle potential HIPAA violations, which includes two
years of monitoring." 4
The authority of HHS also extends to conducting reviews
and audits to determine whether entities are compliant and subjecting non-compliant entities to penalty fees. 135 Providing HHS
with the power to impose similar civil penalties against entities for
violating anti-discrimination laws would incentivize both the entities to ensure compliance and also the government to enforce the
law.
Beyond holding entities accountable, HIPAA also permits
criminal enforcement against individuals who knowingly use, obtain, or disclose protected health information. 136 If a HIPAA complaint raises potential violations of the criminal provision, HHS
may refer the complaint to the Department of Justice ("DOJ"). 37
For example, a doctor and two hospital employees were terminated
after they obtained a local news anchor's medical records without
authorization or any legitimate purpose. 138 The doctor and hospital
employees pleaded guilty to misdemeanor violations of HIPAA,
with one employee admitting the use was unauthorized and inappropriate.1 39 Similarly, criminal enforcement could penalize
Press Release, Health & Hum. Serv. HHS Press Office, Health Insurer
Pays $5.1 Million to Settle Data Breach Affecting Over 9.3 Million People,
https://www.hhs.gov/about/news/2021/01/15/health-insurer-pays-5 -1-millionsettle-data-breach.html (Jan. 15, 2021) (on file with author).
132
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individuals in health programs or activities who knowingly, intentionally, discriminate against individuals in violation of Section

1557 of the ACA.
2. Legislative proposals to improve Title VI.
In Alexander v. Sandoval, Justice Scalia stated that Congress must create private rights of action to enforce federal laws."'
In fact, recent legislation proposes to create such a right by adding
the following language to § 2000d-1:
(b) Any person aggrieved by the failure to comply with
this title, including any regulation promulgated pursuant
to this title, may file suit in any district court of the United
States having jurisdiction of the parties, without respect
to the amount in controversy and without regard to the
citizenship of the parties."'
The amended statute would give a private right of action to
those who face discrimination prohibited by the regulations promulgated under § 2000d-1. That is, individuals would finally have a
right to seek redress for violations of regulations that have a disparate impact on members of protected groups.
In addition, the proposed legislation would amend § 2000d
to prohibit disparate-impact discrimination. The proposed language is as follows:
(b)(1)(A) Discrimination (including exclusion from participation and denial of benefits) based on disparate impact
is established under this title if(i) an entity subject to this title (referred to in this
title as a 'covered entity') has a program, policy,
practice, or activity that causes a disparate impact
on the basis of race, color, or national origin and the
covered entity fails to demonstrate that the challenged program, policy, practice, or activity is related to and necessary to achieve the nondiscriminatory goal of the program, policy, practice, or activity
alleged to have been operated in a discriminatory
manner; or
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discriminatory alternative program, policy,
or activity exists, and the covered entity readopt such alternative program, policy,
or activity.

(B) With respect to demonstrating that a particular program, policy, practice, or activity does
not cause a disparate impact, the covered entity
shall demonstrate that each particular challenged program, policy, practice, or activity
does not cause a disparate impact, except that if
the covered entity demonstrates to the courts
that the elements of the covered entity's decision-making process are not capable of separation for analysis, the decision-making process
may be analyzed as 1 program, policy, practice,
or activity.
(2) A demonstration that a program, policy, practice, or
activity is necessary to achieve the goals of a program,
policy, practice, or activity may not be used as a defense
against a claim of intentional discrimination under this
title. 4 2
The proposed legislation would directly address the gap created by
the Court's decision in Alexander v. Sandovalby more clearly defining disparate-impact discrimination and permitting a private
right of action under the law.14 3
Until these proposals are enacted and as a result of the
Court's decision in Alexander v. Sandoval, individuals who face
disparate-impact discrimination by covered entities in violation of
Section 1557 and Title VI do not currently have a private right of
action.14 4 This is true despite the fact that a new HHS rule became
effective in August 2020. The rule titled Nondiscrimination in
Health and Health Education Programs or Activities, Delegation
of Authority clarifies the enforcement structure of Section 1557 of
the ACA. 4 5 Specifically, Section 1557 is enforceable to the same
extent as the anti-discrimination laws it cites. That is, Section 1557
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acknowledges and incorporates the enforcement structure for each
civil rights statute it identifies.'4 6
3. Example of statute proposals in action.
The North Central Texas Trauma Regional Advisory
Council ("NCTTRAC") is the administrative body responsible for
trauma system oversight in North Central Texas. 14' The organization develops, implements, and monitors the regional emergency
medical service trauma system plan. 148 The NCTTRAC developed
Guidelines for Adults and Guidelines for Children that incorporated a scoring system for deciding who should receive or be excluded from intensive care, hospital admission, and ventilator access.1 49 Specifically, the guidelines' exclusionary criteria were
based on a dementia diagnosis, which disproportionately impacts
adults of color, and lacked statements prohibiting discrimination
based on race.'5 0
During the summer of 2020, Disability Rights Texas filed a
complaint with HHS against the NCTTRAC for using its scoring
system to exclude people from intensive care. Disability Rights
Texas filed the complaint with HHS due to concern that
NCTTRAC's guidelines increased the likelihood that "individuals
with disabilities, older adults, and individuals from communities
of color will be denied life-saving care based on discriminatory assumptions about their quality of life or structural inequities that
may impact overall life expectancy."15 1 The complaint was

14

Office of Civil Rights, HHS, Fact Sheet: HHS Finalizes ACA Section

1557 Rule https://www.hhs.gov/sites/default/files/1557-final-rule-factsheet.pdf
(last visited March 13, 2021).
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Press Release, HHS Press Office, OCR Provides Technical Assistance to
Ensure Crisis Standards of Care Protect Against Age and Disability Discrimination (Jan. 14, 2021) (on file with author).
" Complaint Regarding North Texas Mass Critical Care Guidelines for
Adults and Children, Disability Rights Texas (2020) https://media.disabilityrightstx.org/wp-content/uploads/2020/07/2 2194410/20200722 -Roger-Severino-HHS-OCR-Complaint-re-North-Texas-Mass-Critical-CareGuidelines.pdf.
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resolved by HHS and the groups who worked collaboratively to
revise the guidelines. 1 2
If the previously described legislative changes were enacted, NCTTRAC would have been responsible for more than
changing the guidelines. First, HHS could have entered into a resolution agreement with NCTTRAC. The agreement could require
NTTRAC to pay a resolution amount, in addition to outlining corrective action for NCTTRAC to both remedy past discrimination
and prevent future discrimination. Next, if NCTTRAC failed to
comply with terms of the resolution agreement, HHS could order
civil monetary penalties to be paid by NCTTRAC. Finally, with
changes to Title VI prohibiting disparate impact discrimination,
individuals who experienced disparate impact discrimination resulting from NCTTRAC's guidelines in the face of the COVID-19
pandemic would have the ability to seek relief in court. Although
the current status quo was effective in changing NCTTRAC's
guidelines, it failed to account for harm already done or prevent
the possibility that discriminatory policies will be adopted in the
future.
IV. CONCLUSION
The implicit and systemic biases of healthcare providers
and institutions contribute to racial and ethnic disparities in the
health of citizens across the United States. The current anti-discrimination laws fail to adequately protect consumers from racial
discrimination in healthcare. Insufficient protections in the law, a
narrow interpretation of the law by the Supreme Court, and regulations lacking teeth have prevented us from achieving equity in
the healthcare system. While Congress considered amending Title
VI to prohibit disparate impact discrimination and address the
Court's narrow interpretation in Alexander, there is currently no
movement in the Legislature on the issue.
In the absence of Congressional action, the onus of improving enforcement of anti-discrimination law in healthcare is on
HHS. Rules addressing transparency in enforcement and requiring
entities to hold employees accountable for discrimination are
within the agency's purview and would strengthen anti-discrimination protections for consumers. Fortunately, the federal
Press Release, HHS Press Office, OCR Provides Technical Assistance to
Ensure Crisis Standards of Care Protect Against Age and Disability Discrimination (Jan. 14, 2021) (on file with author).
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government has an example in HIPAA of a law that aims to effectuate systemic improvements in the protection of consumers of
healthcare services. Notable differences make HIPAA more impactful than current anti-discrimination laws through monetary
penalties, criminal enforcement, employee sanction policies, and
the ability to do outreach and training. HIPAA gives HHS more
tools to promote patient privacy than current laws give HHS to
promote anti-discrimination. With the right person at the helm of
the Department, regulatory changes could be made to invigorate
the enforcement of Section 1557 of the ACA.
In addition to strengthening agency enforcement and
amending the law, other measures could be undertaken to reduce
racial and ethnic disparities in medical treatment and healthcare
outcomes. An important step involves increasing employee diversity in the healthcare industry and representation at all levels of
the medical profession. This proposal is buttressed by research
showing that providers belonging to historically underrepresented
groups are more likely to serve those groups and practice in physician shortage areas.15 3 Further, many racial justice advocates argue
that access to healthcare can be ameliorated through a policy of
Medicare for All. 1 4 As the pandemic continues to ravage members
of communities of color and exacerbates existing racial and ethnic
inequities, healthcare and medicine in the United States are faced
with the challenges and opportunities to protect consumers from
discrimination. The potential consequences of failing to act now
quite literally involve life and death.
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